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SUBCHAPTER A—GENERAL

PART 4401—FEDERAL EMERGENCY
MANAGEMENT AGENCY (FEMA)
ACQUISITION REGULATION SYS-
TEM
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AUTHORITY: 40 U.S.C. 486(c); Reorganization
Plan No. 3 of 1978.

SOURCE: 50 FR 31316, Aug. 1, 1985, unless
otherwise noted.

4401.000 Scope of part.
This part sets forth policies and pro-

cedures concerning the Federal Emer-
gency Management Agency Acquisition
Regulation (FEMAAR) System.

Subpart 4401.1—Purpose,
Authority, Issuance

4401.101 Purpose.
FEMAAR is a supplement to the Fed-

eral Acquisition Regulation (FAR) and
is established for the codification and
publication of uniform policies and
procedures for acquisitions by FEMA.

4401.103 Applicability.
This regulation applies to all acquisi-

tions within FEMA, but not to place-
ment or administration of cooperative
agreements or grants.

4401.104 Issuance.

4401.104–1 Publication and code ar-
rangement.

(a) The FEMAAR is published in (1)
the daily issue of the FEDERAL REG-
ISTER and (2) cumulated form in the
Code of Federal Regulations (CFR).

(b) The FEMAAR is issued as chapter
44 of title 48, CFR.

4401.104–3 Copies.
Copies of the FEMAAR in FEDERAL

REGISTER and CFR form may be pur-
chased from the Superintendent of
Documents, Government Printing Of-
fice, Washington, DC 20402. Agency of-
fices may request copies of the
FEMAAR from the Policy and Evalua-
tion Division, Office of Acquisition
Management.

Subpart 4401.3—Agency
Acquisition Regulations

4401.301 Policy.
Policies, procedures, and guidance of

an internal nature may be issued
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through internal FEMA issuances such
as manuals, standard operating proce-
dures, directives or instructions.

4401.303 Codification and public par-
ticipation.

If subject matter in FAR requires no
implementation, the FEMAAR will not
contain a corresponding part, subpart,
section, or subsection number. FAR
subject matter governs.

Subpart 4401.4—Deviations From
the FAR

4401.403 Individual deviations.
The Director, Office of Acquisition

Management, must authorize indi-
vidual deviations in advance. Requests
for authorization must:

(a) Cite the specific parts of the FAR
or FEMAAR from which it is desired to
deviate;

(b) Describe the deviation fully;
(c) Indicate the circumstances which

require the deviation;
(d) Give reasons supporting the ac-

tion requested; and
(e) Give reasons why the action is in

the best interest of the Government.

4401.404 Class deviations.
The Director, Office of Acquisition

Management, must authorize class de-
viations in advance.

4401.405 Deviations pertaining to trea-
ties and executive agreements.

The Director, Office of Acquisition
Management, is the central control
point for all deviations including those
pertaining to treaties and executive
agreements.

Subpart 4401.6—Contracting
Authority and Responsibilities

4401.600–70 Scope of subpart.
This subpart deals with the place-

ment of contracting authority and re-
sponsibility within the agency, the se-
lection and designation of contracting
officers, and the authority of con-
tracting officers.

4401.601 General.
The Director, Office of Acquisition

Management, is designated the head of

contracting activities and FEMA’s pro-
curement executive. The Director, Of-
fice of Acquisition Management, shall
establish policy throughout the agen-
cy; monitor the overall effectiveness
and efficiency of the agency’s con-
tracting offices; establish controls to
assure compliance with laws, regula-
tions, and procedures; and delegate
contracting officer authority. The Di-
rector, Office of Acquisition Manage-
ment, shall exercise the authority dele-
gated under 44 CFR 2.67 FEMA Organi-
zation, Functions and Delegations.

4401.603 Selection, appointment, and
termination of appointment.

4401.603–2 Selection.
In the areas of experience, training,

and education, the following shall be
required unless contracting authority
is limited to a simplified purchase pro-
cedures. Waiver of any of these criteria
shall be in writing:

(a) An individual contracting officer
or an individual appointed to a position
having contracting officer authority
shall have a minimum of two years ex-
perience performing contracting, pro-
curement, or purchasing functions in a
Government or commercial con-
tracting office. Additionally, where a
contracting officer will work in a spe-
cialized field, experience in the field
shall be a criterion for the appoint-
ment.

(b) An individual contracting officer
or an individual appointed to a position
having contracting officer authority
shall have the equivalent of a bach-
elor’s degree from an accedited college
or institution with major studies in
business administration, law, account-
ing, or related fields. The appointing
official may waive this requirement
when a candidate is otherwise qualified
by virtue of extensive contract-related
experience and training, business acu-
men, judgment, character, reputation,
and ethics.

(c) An individual contracting officer
or an individual appointed to a position
having contracting authority shall
have successfully completed training
courses in both Government basic pro-
curement and Government contract ad-
ministration, each of not less than 80
class hours. Incumbents not meeting
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the special training requirements shall
be given 24 months to meet the min-
imum qualification standards.

4401.603–3 Appointment.
Except for disaster-related activities

and unusual circumstances as deter-
mined by the head of the contracting
activity, it is policy to delegate con-
tracting officer authority to individ-
uals rather than to positions. The head
of the contracting activity is the ap-
pointing authority. Except where the
delegation of authority specifically in-
cludes the authority for further redele-
gation, no other delegations or redele-
gations may be made. Delegations of
contracting officer authority shall in-
clude a clear statement of such author-
ity and its responsibilities and limita-
tions.

Subpart 4401.7—Determinations
and Findings

4401.707–70 Signature authority.
The head of the contracting activity

shall sign all class Determination and
Findings (D & F’s) not otherwise re-
served to the agency head.

Subpart 4401.70—Procurement
Contracts Versus Assistance
Instruments

4401.7000 Scope of subpart.
This subpart describes the situations

appropriate for the use of procurement
contracts, grants, or cooperative agree-
ments and provides examples of each.

4401.7001 Procurement contracts.

4401.7000–1 Situations for use.
Procurement contracts are to be used

whenever the principal purpose of the
instrument is acquisition by purchase,
lease, or barter of property or services
for the direct benefit or use of the Fed-
eral Government.

4401.7001–2 Examples.
Procurement contracts normally will

be used when the principal purpose of
the relationship is:

(a) Evaluation (including research if
an evaluation character) of the per-
formance of Government program,

projects, or grantee activity initiated
by FEMA.

(b) Projects funded by administrative
funds.

(c) Technical assistance rendered on
behalf of the Government to any third
party including those receiving grants
or cooperative agreements.

(d) Surveys, studies, and research
which provide specific information de-
sired by the Government for its direct
activities or for dissemination to the
public.

(e) Consulting or professional serv-
ices of all kinds if provided to the Gov-
ernment or, on behalf of the Govern-
ment, to any third party.

(f) Planning for Government use.
(g) Conferences conducted in behalf

of the Government.
(h) Production of publications or

audiovisual materials required pri-
marily for the conduct of the direct op-
erations of the Government.

(i) Design or development of items
for Government use or pursuant to
agency definition or specifications.

(j) Generation of management infor-
mation or other data for Government
use.

4401.7002 Assistance.

Assistance may take the form of ei-
ther grants or cooperative agreements
and include:

(a) General financial assistance
(stimulation or support) to eligible re-
cipients under specific legislation au-
thorizing such assistance.

(b) Financial assistance (stimulation
or support) to a specific program activ-
ity eligible for such assistance under
specific legislation authorizing such
assistance.

4401.7002–1 Grants.

Grants are to be used whenever the
principal purpose of the relationship is
to transfer money, property, services,
or anything else of value to a recipient
to accomplish a public purpose. The
support or stimulation to be accom-
plished by this transfer must be au-
thorized by Federal statute and sub-
stantial involvement is not antici-
pated.
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4401.7002–2 Cooperative agreements.
Cooperative agreements are to be

used whenever the principal purpose of
the relationship is the transfer of
money, property, service, or anything
else of value to recipients to accom-
plish a public purpose. The support or
stimulation to be accomplished by this
transfer must be authorized by Federal
statute and substantial involvement is
anticipated.

4401.7002–3 Examples of unsubstantial
involvement.

Involvement is not substantial and a
grant is the proper instrument when
the following types of involvement are
planned:

(a) Approval of recipient plans prior
to award.

(b) Normal Federal stewardship such
as site visits, performance reporting,
financial reporting, and audits to en-
sure that objectives, terms, and condi-
tions of the grants are met.

(c) Unanticipated involvement to
correct deficiencies in project or finan-
cial performance from the terms of the
grants.

(d) General statutory requirements
understood in advance of the award
such as civil rights, environmental pro-
tection, and provision for the handi-
capped.

(e) Review of performance after com-
pletion.

(f) General administrative require-
ments, such as those included in OMB
Circulars A–21, A–95, A–110, and A–102.

4401.7002–4 Examples of substantial
involvement.

Involvement is substantial and a co-
operative agreement is the proper in-
strument when the following types of
involvement are planned:

(a) Agency review and approval of
one stage before work can begin on a
subsequent stage during the period cov-
ered by the cooperative agreement.

(b) Agency and recipient collabora-
tion or joint participation in the per-
formance of the assisted activities.

(c) Highly prescriptive agency re-
quirements prior to award limiting re-
cipient discretion with respect to scope
of services offered, organizational
structure, staffing, mode of operation
and other management processes, cou-

pled with close agency monitoring or
operational involvement during per-
formance over and above the normal
exercise of Federal stewardship respon-
sibilities to ensure compliance with
these requirements.

(d) General administrative require-
ments beyond those included in OMB
Circulars A–102 and A–110.

PART 4402—DEFINITION OF WORDS
AND TERMS

AUTHORITY: 40 U.S.C. 486(c); Reorganization
Plan No. 3 of 1978.

Subpart 4402.1—Definitions
4402.100 Definitions.

Agency means the Federal Emergency
Management Agency (FEMA).

Director means the Director of the
Federal Emergency Management Agen-
cy.

Interagency agreement means an
agreement between two or more agen-
cies, bureaus, or departments of the
Federal Government by which supplies,
services, or property are provided to, or
obtained from, one or more agencies,
bureaus, or departments of the Federal
Government. Funds are transferred be-
tween the parties as consideration for
the supplies, services, or property.

Memorandum of Understanding means
an agreement between two or more
agencies, bureaus, or departments of
the Federal Government or other enti-
ty. Funds are not transferred between
the parties.

Program office means any office which
generates requests for procurement ac-
tions.

Project officer means the program of-
fice representative cognizant over the
technical aspects of a given procure-
ment action.

[50 FR 31318, Aug. 1, 1985]

PART 4403—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

Subpart 4403.1—Safeguards

Sec.
4403.101–2 Solicitation and acceptance of

gratuities by Government personnel.
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